Material Transfer Agreement
Parties

Monash Health, ABN 82 142 080 338 of 246 Clayton Road, Clayton, Victoria 3168  (Provider)
and
## ABN ## of ## (Recipient)

Background

Provider owns the Material.

Provider has agreed to transfer the Material to the Recipient for the purposes of the Research.  

The Recipient agrees to use the Material in accordance with the terms of this Agreement.

Operative provisions

1. Material

Delivery

1.1
Provider will deliver the Material to the Recipient at the Delivery Address on or before the Delivery Date, using any lawful and generally accepted method for the storage and transportation of the Material.

Costs of delivery and insurance

1.2
The Recipient will pay the costs of delivery of the Material to the Delivery Address, including the cost of any insurance in connection with the delivery of the Material.

Property in Material

1.3
The Material is owned by Provider at all times.

Property in Replicates and Derivates

1.4
Property in a Replicate or Derivative will vest in Provider immediately upon its creation.

Destruction of Material

1.5
Recipient may, if reasonably required for the purposes of the Research, undertake procedures which result in the destruction of the Material, a Replicate or Derivative.

Use of material

1.6
Recipient must not, without the prior written consent of Provider, use the Material, or a Replicate or Derivative for any purpose other than the Research.  

Compliance with Law

1.7
Recipient and, where relevant, Provider must comply with all applicable laws in relation to the handling, storage, transport, disposal, destruction and use of the Material, a Replicate or Derivative.
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Risk

1.8
Once the Material is delivered to the Delivery Address, Recipient assumes all risk and responsibility in connection with the Material including risks associated with on-delivery, handling, storage, transport, disposal and any use or misuse of the Material, a Replicate or Derivative.

No Disposal of Material

1.9
Recipient must not share, sell, transfer or otherwise dispose or destroy the Material, a Replicate or Derivative, without the prior written consent of Provider, except as permitted in clause 1.5
Return of material to Provider

1.10
When Recipient has completed the Research, Recipient must, at its own cost and at the option of Provider, destroy or return all unused Material and all Replicates and Derivatives to Provider, unless otherwise agreed in writing.

2. Ownership of Intellectual Property

No Transfer

2.1
Nothing in this Agreement operates to transfer any Intellectual Property Rights to Recipient.

All Intellectual Property Rights to be vested in Provider

2.2
All Intellectual Property Rights in the Material, Replicates and Derivatives vest in Provider immediately upon their creation and Recipient hereby assigns to Provider all existing and future Intellectual Property Rights.  Recipient agrees to execute or procure the execution by its personnel of any documents reasonably necessary to give effect to this assignment, at the Provider's expense.

Restrictions

2.3
Recipient must not do any act or anything to attempt to copy, reverse engineer or otherwise act contrary to Provider’s ownership of the Material, Replicates and Derivatives or Intellectual Property Rights.  For avoidance of doubt, Recipient must not commercialise the Material, or any Replicates or Derivatives.

Notice

2.4
Recipient must promptly notify Provider in writing if it creates or acquires any Intellectual Property Rights relating to the Material which, in its reasonable opinion, has the potential to be commercialised or otherwise exploited.

3. Confidential Information

Obligation of confidence

3.1
A party (the Receiving Party) must not use, copy, disclose, reproduce or make public the other party's (the Disclosing Party) Confidential Information for any purpose except in accordance with this Agreement.  Each party must ensure that its Personnel does not do anything that would breach this clause.

3.2
If the Receiving Party becomes aware of a breach of this obligation, that party must immediately notify the Disclosing Party.
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Further permitted use and disclosure

3.3
The Receiving Party must not disclose any of the Disclosing Party's Confidential Information unless one of the following circumstances applies:

3.3.1
The Disclosing Party has consented in writing to the disclosure.  The consent may be subject to the condition that the third party to whom the disclosure is to be made enter into a separate confidentiality agreement with the Disclosing Party.

3.3.2
The disclosure is specifically contemplated and permitted by this Agreement.

3.3.3
The disclosure is to Personnel of the party's to the extent the Personnel need to know the Confidential Information in order to perform a function in connection with this Agreement.  The Receiving Party must ensure that its Personnel comply with the terms of this clause.

3.3.4
The disclosure is to a Representative in order for it to provide advice in relation to matters arising under or in connection with this Agreement.

3.3.5
The disclosure is required by a court, a binding directive of a governmental or administrative authority or to comply with any applicable law.

Confidentiality compliance and undertakings

3.4
The Disclosing Party may at any time require the personnel of the Receiving Party engaged in the performance of this Agreement to give written undertakings in a form prepared by the Disclosing Party relating to the non‑disclosure of the Disclosing Party's Confidential Information and the Receiving Party will arrange for all such undertakings to be given promptly.

Obligations to continue after agreement ends

3.5
All obligations of confidence set out in this Agreement continue in full force and effect after this Agreement ends.

4. Publication and disclosure of results

Publications

4.1
Each party has the right to publish the methods, results of, and conclusions from, the Research, and in relation to the Material, Derivative and Replicate subject to this clause and in accordance with copyright law.

4.2
The party wishing to publish material relating to the Research, the Material, Derivative or Replicate (the Publishing Party) must give notice of any proposed publication drafted by it or any of its personnel to the other party (the Other Party) at least 30 days before seeking to publish same.

4.3
The Other Party may, within that 30-day period do any of the following:

4.3.1
Provide comments on the proposed publication to the Publishing Party, in which case the Publishing Party must consider such comments but will not be bound to follow them, except that if the Recipient is the Publishing Party, it must, if requested, acknowledge Provider as the source of the Material and cite Provider as a co-author in any publication.
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4.3.2
If the Other Party can reasonably demonstrate that it has proprietary rights that may be affected by the publication and which require protection, request delay of the publication for no more than 60 days to allow the Other Party to file patent applications or take other measures to preserve those proprietary rights, in which case the Publishing Party must abide by that request.

4.3.3
Request that the Publishing Party remove specified Confidential Information of the Other Party from the publication, in which case the Publishing Party must remove such specified Confidential Information as is reasonably required to protect the Intellectual Property of the Other Party.

4.4
If the Publishing Party has not received any comments from the Other Party within 30 days of giving notice to the Other Party under clause 4.3, the Publishing Party may proceed to make the publication.

4.5
In this clause, a reference to publish or publications means to publish by way of a paper, article, manuscript, report, poster, internet posting, presentation, slides, abstract, outline, video, instruction material or other disclosure in printed, electronic, oral or other form.

4.6
Upon completion of the Research, Recipient will provide a written report to Provider setting out the results of the Research.

5. Disclaimer and limitation of liability

Provider makes no representations or warranties

5.1
To the extent permitted by law and except as expressly provided in this Agreement, Provider makes no representations or warranties with respect to the Material, any Replicate or Derivative whether express or implied, including without limitation, any implied warranty of authenticity, merchantability, title or fitness for a particular purpose.

5.2
Provider expressly excludes any representations or warranty that use of the Material or any Replicate or Derivative by Recipient for the Research will not infringe any intellectual property rights of any person.

Exclusion of liability

5.3
To the extent permitted by law, Provider will not be liable under or in relation to this Agreement, whether in contract, tort (including negligence or breach of statutory duty) or otherwise, to compensate the Recipient for:

5.3.1
any indirect, special, incidental or consequential loss or damage, including economic loss, loss of profit, revenue, opportunity, business, contracts or anticipated savings;

5.3.2
any liability arising from personal injury or death; and

5.3.3
any liability arising from infringement of any third party's intellectual property rights.
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6 Insurance

6.1 Each party must maintain such insurances as are reasonably available and necessary to provide indemnity to it in relation to any liability which it may incur in performing its obligations under this agreement.

6.2 A party satisfies the requirements of clause 6.2 if it is entitled to indemnity under a program or scheme of insurance or indemnity that is arranged by a State or Territory of the Commonwealth of Australia.

7 Term and termination

Term

7.1
This Agreement commences from the date specified on the execution page of this Agreement, or if such date is not included on the date this Agreement is last signed by either party.  In the ordinary course of events this Agreement terminates when Recipient has completed the Research.

Termination

7.2
Either party may terminate this Agreement with 30 days prior written notice or such shorter time period as is reasonably required in the circumstances if the other party:

7.2.1
is in breach of any obligations under the Agreement and fails to remedy such breach where it is capable of remedy within 30 days of a written notice from the terminating party specifying the breach and requiring its remedy;  or

7.2.2
is declared insolvent or has an administrator or receiver appointed over all or any part of its assets or ceases or threatens to cease to carry on its business.

8. Goods and services tax

Recovery of GST on supplies and adjustments under this Agreement
8.1
Any consideration provided under this Agreement is exclusive of GST, unless it is expressed to be GST-inclusive.

8.2
Where a party (Supplier) makes a taxable supply to another party (Recipient) under or in connection with this Agreement, the Recipient must pay to the Supplier an additional amount equal to the GST payable on the supply (unless the consideration for that taxable supply is expressed to include GST).  The additional amount must be paid by the Recipient at the later of the following:

8.2.1
the date when any consideration for the taxable supply is first paid or provided.
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8.2.2
the date when the Supplier issues a tax invoice to the Recipient.

8.3
If, under or in connection with this Agreement, the Supplier has an adjustment for a supply under the GST law which varies the amount of GST payable by the Supplier, the Supplier will adjust the amount payable by the Recipient to take account of the varied GST amount.  The Supplier must issue an adjustment note to the Recipient within 28 days of becoming aware of the adjustment.

Other GST matters

8.4
If a party is entitled to be reimbursed or indemnified under this Agreement, the amount to be reimbursed or indemnified is reduced by the amount of GST for which there is an entitlement to claim an input tax credit on an acquisition associated with the reimbursement or indemnity.  The reduction is to be made before any increase under clause 8.2.  An entity is assumed to be entitled to a full input tax credit on an acquisition associated with the reimbursement or indemnity unless it demonstrates otherwise before the date the reimbursement or indemnity is made.

8.5
Any reference in this Agreement to cost, expense, liability or similar amount (Expense) is a reference to that Expense exclusive of GST (unless that Expense is expressed to be GST-inclusive).

8.6
This clause will not merge on completion and will survive the termination of this Agreement by any party.

8.7
Terms used in this clause that are not otherwise defined in this Agreement have the meanings given to them in the GST Act.

9. Notices

Giving notices

9.1
Any notice or communication given to a party under this Agreement is only given if it is in writing and sent in one of the following ways:

9.1.1
Delivered or posted to that party at its address and marked for the attention of the relevant department or officer (if any) set out below.

9.1.2
Faxed to that party at its fax number and marked for the attention of the relevant department or officer (if any) set out below.

Provider

Name:

Monash Health

Address

246 Clayton Rd, Clayton, Victoria 3168
Fax number:
03 9594 6306
Attention:
Professor Anjali Dhulia
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Recipient

Name:

[name]
Address:

[address
]

Fax number:
[Fax number]

Attention:
[Attention]
Change of address or fax number

9.2
If a party gives the other party three business days notice of a change of its address or fax number, any notice or communication is only given by that other party if it is delivered, posted or faxed to the latest address or fax number.

Time notice is given

9.3
Any notice or communication is to be treated as given at the following time:

9.3.1
If it is delivered, when it is left at the relevant address.

9.3.2
If it is sent by post, two (or, in the case of a notice or communication posted to another country, nine) business days after it is posted.

9.3.3
If it is sent by fax, as soon as the sender receives from the sender's fax machine a report of an error free transmission to the correct fax number.

9.4
However, if any notice or communication is given, on a day that is not a business day or after 5pm on a business day, in the place of the party to whom it is sent it is to be treated as having been given at the beginning of the next business day.

10. Miscellaneous

Approvals and consents

10.1
Unless this Agreement expressly provides otherwise, a party may give or withhold an approval or consent in that party's absolute discretion and subject to any conditions determined by the party.  A party is not obliged to give its reasons for giving or withholding a consent or approval or for giving a consent or approval subject to conditions.

10.2
Where this Agreement refers to a matter being to the 'satisfaction' of a party, this means to the satisfaction of that party in its absolute discretion.

Assignments and transfers

10.3
A party must not assign or transfer any of its rights or obligations under this Agreement without the prior written consent of each of the other parties.
Costs

10.4
Except as otherwise set out in this Agreement, each party must pay its own costs and expenses for preparing, negotiating, executing and completing this Agreement and any document related to this Agreement.

Entire agreement

10.5
This Agreement contains everything the parties have agreed in relation to the subject matter it deals with.  No party can rely on an earlier written document or anything said or done by or on behalf of another party before this Agreement was executed.
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Execution of separate documents

10.6
This Agreement is properly executed if each party executes either this document or an identical document.  In the latter case, this Agreement takes effect when the separately executed documents are exchanged between the parties.

Further acts

10.7
Each party must at its own expense promptly execute all documents and do or use reasonable endeavours to cause a third party to do all things that another party from time to time may reasonably request in order to give effect to, perfect or complete this Agreement and all transactions incidental to it.

Governing law and jurisdiction

10.8
This Agreement is governed by the law of Victoria.  The parties submit to the non-exclusive jurisdiction of its courts and courts of appeal from them.  The parties will not object to the exercise of jurisdiction by those courts on any basis.

Joint and individual liability and benefits

10.9
Except as otherwise set out in this Agreement, any covenant, agreement, representation or warranty under this Agreement by two or more persons binds them jointly and each of them individually, and any benefit in favour of two or more persons is for the benefit of them jointly and each of them individually.

Severability

10.10
Each provision of this Agreement is individually severable.  If any provision is or becomes illegal, unenforceable or invalid in any jurisdiction it is to be treated as being severed from this Agreement in the relevant jurisdiction, but the rest of this Agreement will not be affected.  The legality, validity and enforceability of the provision in any other jurisdiction will not be affected.

Variation

10.11
No variation of this Agreement will be of any force or effect unless it is in writing and signed by each party to this Agreement.

Waivers

10.12
A waiver of any right, power or remedy under this Agreement must be in writing signed by the party granting it.  A waiver only affects the particular obligation or breach for which it is given.  It is not an implied waiver of any other obligation or breach or an implied waiver of that obligation or breach on any other occasion.

10.13
The fact that a party fails to do, or delays in doing, something the party is entitled to do under this Agreement does not amount to a waiver.
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11. Definitions and interpretation

Definitions

11.1
In this Agreement the following definitions apply:

Confidential Information means information, including any of the following information (whenever it was obtained) in relation to a party's:

a. Business, operations or strategies.

b. The terms of this Agreement.

c. Information designated as confidential by a party.

d. Information acquired by the other party solely by virtue of provisions of this Agreement.

e. Intellectual property or other property.

f. Actual or prospective customers, clients or competitors.

Information is not confidential in any of the following circumstances:

a. It is in the public domain, unless it came into the public domain by a breach of confidentiality.

b. It is already known by the other party at the time this Agreement is entered into.

c. It is obtained lawfully from a third party without any breach of confidentiality.

Delivery Address means the address specified in the Schedule.

Delivery Date means the date specified in the Schedule.

Derivative means any material created from the Material or a Replicate that is modified to have new properties and includes any analogue of the Material or Replicate.

GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Intellectual Property Rights means all and any patents, patent applications, trade marks, service marks, trade names, registered designs, unregistered design rights, copyrights, know how, trade secrets, domain names, internet addresses, rights in confidential information, and all and any other intellectual property rights, whether registered or unregistered, and including all applications and rights to apply for any of the same created or acquired in the course of the Research as a result of, or in connection with, the use of the Material or a Replicate or Derivative.

Material means the material specified in the Schedule.

Replicate means any material that represents a substantially unmodified copy of the Material and includes any material produced by amplification, by whatever means, of the Material.

Research means the research specified in the Schedule.
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Interpretation

11.2
In the interpretation of this Agreement, the following provisions apply unless the context otherwise requires:

11.2.1
Headings are inserted for convenience only and do not affect the interpretation of this Agreement.

11.2.2
A reference in this Agreement to a business day means a day other than a Saturday or Sunday on which banks are open for business generally in Melbourne, Victoria.

11.2.3
If the day on which any act, matter or thing is to be done under this Agreement is not a business day, the act, matter or thing must be done on the next business day.

11.2.4
A reference in this Agreement to 'dollars' or '$' means Australian dollars and all amounts payable under this Agreement are payable in Australian dollars.

11.2.5
A reference in this Agreement to any law, legislation or legislative provision includes any statutory modification, amendment or re-enactment, and any subordinate legislation or regulations issued under that legislation or legislative provision.

11.2.6
A reference in this Agreement to any document or agreement is to that document or agreement as amended, novated, supplemented or replaced.

11.2.7
A reference to a clause, part, schedule or attachment is a reference to a clause, part, schedule or attachment of or to this Agreement.

11.2.8
An expression importing a natural person includes any company, trust, partnership, joint venture, association, body corporate or governmental agency.

11.2.9
Where a word or phrase is given a defined meaning, another part of speech or other grammatical form in respect of that word or phrase has a corresponding meaning.

11.2.10
A word which indicates the singular also indicates the plural, a word which indicates the plural also indicates the singular, and a reference to any gender also indicates the other genders.

11.2.11
A reference to the word 'include' or 'including' is to be interpreted without limitation.

11.2.12
Any schedules and attachments form part of this Agreement.
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Execution and date

Executed as an Agreement
Date:___/____/____

Executed For Monash Health

	
	
	
	
	

	
	Name of Duly Authorised Representative (print)
	
	Signature of Duly Authorised Representative
	


Executed For ##
	
	
	
	
	

	
	Name of Duly Authorised Representative (print)
	
	Signature of Duly Authorised Representative
	


Schedule

	Material
	

	Delivery Date
	

	Deliver Address
	

	Research
	


